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B-214271 

The Honorable Sam Gibbons 
Chairman, Subcommittee on Trade 
Committee on Ways and Means 
House of Representatives 

Dear Mr. Chairman: 

In response to your letter of February 28, 1983, and subse- 
quent discussions with your office concerning trade remedy laws, 
we reviewed certain changes to the antidumping and countervailing 
duty laws which were made by the Trade Agreements Act of 1979. 
Specifically, we reviewed the new provisions for judicial review 
of decisions made by the Department of Commerce and the suspen- 
sion of Commerce investigations through agreements reached with 
foreign governments and/or exporters. This report discusses the 
results of our work concerning suspension agreements; judicial 
review will be addressed in a separate report. 

The U.S. government may suspend an antidumping or counter- 
vailing duty investigation if the foreign government or export- 
er(s) agrees to correct or neutralize the unfair trade practice. 
Such an agreement 1s known as a suspension agreement. 

Suspension agreements are usually more advantageous to the 
foreign governments, exporters, or U.S. importers than the im- 
position of duties because of differences in the remedial 
action's timing and impact on trade. Antidumping and counter- 
vailing duties are imposed from the effective date of a prelimin- 
ary determination. Suspension agreements are signed at a later 
date, usually near the projected date for a final determination, 
and implementation of the remedy may take up to 6 months after 
the agreement's effective date. For example, in the Carbon Steel 
Pipes and Tubes from Brazil agreement (see app. II, p. 24) the 
projected date of Commerce's final determination would have been 
December 18, 1982; the suspension agreement which was signed two 
days later provided an export tax to offset the subsidy, effect- 
ive no later than February 16, 1983. Duty orders may also have 



B-214271 

a more inhibiting impact on trade than suspension agreements 
because the remedies are imposed in the United States and 
directly involve importers in the process. Under duty orders, 
the determination of final duties is postponed but the importer 
is required to deposit cash or a bond in the amount of the esti- 
mated duties. Since the amount of final duties is uncertain, the 
importer may have difficulty in adequately adjusting prices. (See 
app. I, pp. 6 and 7.) 

It was anticipated that the suspension of investigations 
necessary to impose antidumping and countervailing duties would 
result In significant time savings to the parties involved; in 
practice, thus has rarely occurred. In many cases, the investi- 
gation is continued after the suspension agreement is signed, and 
the time used exceeds that allowed for the original rnvestiga- 
tion. (See app. I, pp. 6 to 10.) 

Commerce has encountered difficulties in monitoring, revlew- 
ing and enforcing suspension agreements. For example, dlfflcul- 
ties exist in determining whether or not countries collect export 
taxes to offset the existing subsidies and in obtaining assur- 
ances that the collection is done in a timely manner. 

During our review, we examined the negotiation and adminis- 
tration of suspension agreements, with emphasis on monitoring and 
administrative review. We interviewed Commerce, Justice, and 
International Trade Commission officials, industry representa- 
t1ves, and trade lawyers. We also attended trade conferences at 
which both government officials and private trade lawyers dis- 
cussed the suspension agreement process. We conducted this re- 
view during May 1983 through April 1984. 

At the request of your office, we did not obtain official 
comments on this report from Commerce or other U.S. agencies. 
However, we went over a draft of the report with Commerce offi- 
cials and their comments were considered in preparing the final 
report. Except as noted above, our review was performed in ac- 
cordance wrth generally accepted government auditing standards. 

Copies of this report are being sent to the House Ways and 
Means Committee and the Senate Committee on Finance, and we will 
make copies available to others upon request. 

Sincerely yours, 

Frank C. Conahan 
Director 
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THE ADMINISTRATION OF SUSPENSION AGREEMENTS 

INTRODUCTION 

The most recent series of multilateral trade negotiations-- 
the Tokyo Round-- held under the auspices of the General Agreement 
on Tariffs and Trade (GATT) resulted in a number of international 
agreements or "codes" on the use of non-tariff barriers to trade. 
The Trade Agreements Act of 1979 approved U.S. acceptance of the 
Antidumping and Subsidies Codes1 and amended the U.S. Tariff Act 
of 1930 to make U.S. law consistent with the codes.2 The Trade 
Agreements Act also made other changes governing the imposition 
of antidumping and countervailing duties. These special customs 
duties, imposed at the border by importing countries, are in- 
tended to neutralize "unfair" prices and subsidy practices. The 
statute authorizes duties only after certain conditions are met. 

Antidumping duties are authorized after the 

--Department of Commerce conducts an investiga- 
tion and determines that a foreign exporter is 
selling goods in the United States at prices 
be1 w those charged in the exporter's home mar- 
ket s and the 

--International Trade Commission (ITC) concur- 
rently conducts an investigation and determines 
that this practice materially injures or 
threatens to materially injure a domestic 
industry or retards the establishment of such 
an industry. 

Antidumping duties are assessed in the amount of the price dif- 
ferential (the dumping margin). 

'The Agreement on Implementation of Article VI of the General 
Agreement on Tariffs and Trade (relating to antldumplng 
measures) and the Agreement on Interpretation and Application of 
Articles VI, XVI, and XXIII of the General Agreement on Tariffs 
and Trade (relating to subsidies and countervailing measures). 

2We previously reviewed the U.S. government's efforts to persuade 
other countries to reduce the use of trade-related subsidies 
under the Agreement on Subsidies and Countervailing Measures. 
See Benefits of International Agreement on Trade-Distorting 
Subsidies not Yet Realized. (GAO/NSIAD-83-10, Aug. 15, 1983.) 

31n certain circumstances, Commerce uses a price based on sales 
to a third country or a "constructed value" of the home market 
price. 
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Similarly, if Commerce finds that the foreign country is 
subsidizing the production, manufacture, or exportation of goods 
or services and the ITC makes an affirmative determination on 
injury when required, 4 Commerce assesses a countervailing duty 
in the amount of the subsidy. 

The Trade Agreements Act of 1979 provides that antidumping 
and countervailing duty investigations may be suspended without 
the imposition of duties if agreement can be satisfactorily 
negotiated between the Department of Commerce and either the 
foreign governments or the exporters. The provisions on suspen- 
sion agreements in sections 704, 734, and 751 of the Tariff Act 
of 1930, as amended,5 implement Article 7 of the Antidumping 
Code and part of Article 4 of the Subsidies Code. Both Codes 
allow signatories the option to suspend investigations. 

Commerce may suspend antidumping and countervailing duty 
investigations any time between the scheduled dates for its pre- 
luminary and final determinations if certain conditions are met. 
If this occurs, any ongoing ITC investigation is also suspended. 
In an antidumping case, the foreign exporters involved in sub- 
stantially all of the imports under investigation must sign an 
agreement to eliminate the price differential completely or to 
cease export of the product to the United States. In a counter- 
vailing duty case, such exporters or the foreign government must 
agree to either eliminate or offset the subsidy completely or to 
cease exports to the United States. Both types of suspension 
agreements will terminate any "suspension of liquidation" initia- 
ted at the time of preliminary determinations. Suspension of 
liquidation under the antidumping and countervailing laws 
requires the importer to post a cash deposit or bond in the 
amount of the estimated duties in order to enter or withdraw 
products From the warehouse for consumption in the IJnited 
states. The estimated duties may later be adjusted and become 
final. 

4U.S. law requires a prior test of material injury to a domestic 
industry only in the case of (a) imports from other countries 
which adhere to the Subsidies Code or enter into substantially 
equivalent agreements, (b) duty-free imports from countries 
which are contracting parties to the GATT, and (c) imports 
originating in Venezuela, Honduras, Nepal, North Yemen, El 
Salvador, Paraguay, and Ltherla. 

5The provisions pertaining to suspension agreements appear in 
Commerce regulations (19 C.F.R 353.42, 353.43, 353.53, 353.54, 
355.31, 355.32, 355.41, 355.42). 
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Alternatively, in "extraordinary circumstances," Commerce 
may accept an agreement which does not completely neutralize the 
unfair practice. The statute states that 'extraordinary circum- 
stances" occur if the suspension of investigation will be more 
beneficial to the domestic industry than the conclusion of the 
investigation and if the investigation is complex. Since none of 
the suspension agreements signed to date involve such clrcum- 
stances, however, our review addresses only those agreements 
which either eliminate or offset completely the unfair trade 
practice or provide for the cessation of exports. 

Since the Trade Agreements Act of 1979 was enacted, Commerce 
has signed 27 suspension agreements-- 22 involving countervailing 
duty cases and 5 involving antidumping cases; 23 of these 27 
agreements are still in effect. However, Commerce has published 
notices of Its intent to terminate two of the remaining agree- 
ments. Since June 1983, Commerce has signed only two new suspen- 
sion agreements, reflecting a more restricted use of such agree- 
ments. 

The legislative history indicates two primary considerations 
regarding suspension agreement provisions. The House Ways and 
Yeans Committee Report (House Report 317, 96th Congress) states 
that: 

"The Committee recognizes the importance of this 
provision to both importers and domestic industry 
as a means of achieving the remedial purposes of 
the law in as short a time as possible and with a 
minimum expenditure of resources by all parties 
involved. However, the Committee is equally con- 
cerned that the authority to suspend investiga- 
tions be exercised within the carefully circum- 
scribed limits set forth in the bill." 

The Senate Finance Committee Report (Senate Report 249, 96th 
Congress) states that the suspension provision is Intended to 
permit rapid and pragmatic resolutions of both countervailing and 
antldumping cases and that a suspension is an unusual action 
which should not become the normal means for disposing of cases. 
It further states that the Committee intends that investigations 
be suspended only when the action serves the interest of the pub- 
lic and the affected domestlc industry. 

OBJECTIVES, SCOPE, AND METHODOLOGY 

In response to a request from the Chairman of the Subcommit- 
tee on Trade, House Ways and Means Committee, we examined the 
!J.S. government admlnlrtratlon of certain aspects of countervail- 
ing and antidumping duty laws incorporated into law by the Trade 

3 
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Agreements Act of 1979. Specifically, our review examined the 
suspension agreement process--i.e., the negotiation and adminis- 
tration of suspension agreements. 

We examined relevant documents, including the statute, leg- 
islative history, Department of Commerce regulations, and all 27 
suspension agreements, and interviewed government officials and 
representatives from affected domestic industries. We obtalned 
information from the Offlces of Policy, Investigation, and Com- 
pliance in Commerce's Import Administration and from the Interna- 
tional Trade Commission. Our interviews with private industry 
included representatives from domestic industries involved in 7 
of 27 suspension agreements. We attended conferences in which 
both government officials and private trade lawyers discussed 
suspension agreements. 

With the information obtained from all sources, we reviewed 
each suspension agreement to ascertain whether the agreement 
helped interested parties or the government to save time and 
resources. Using information gathered from both government and 
industry representatives, we explored the advantages and disad- 
vantages of suspension agreements vis-a-vis duty orders. A brief 
description of each suspension agreement is in appendix II. 

ADMINISTRATION OF SUSPENSION AGREEMENTS 

The statute permits the acceptance of bilateral suspension 
agreements in lieu of duties when such agreements eliminate or 
offset unfair trade practices or cease exports to the United 
States. We analyzed the timing of suspension agreements relative 
to the important decision points of the duty order process in 
order to determine the timeliness of remedy. Our analysis of 
suspension agreements also considered general foreign and trade 
relations. We also compared the expectations and broad realities 
for both suspension agreements and duties. 

Suspension agreement timetable 

The statute imposes certain deadlines and requirements for 
signing and administering suspension agreements. Recause a 
suspension agreement is an alternative to pursuing the duty proc- 
ess to its conclusion, we compared the suspension agreement time- 
table with the statutory timetable used for the completion of 
antidumping and countervailing duty investigations. (See app. 
III.) 

The most important milestones in the duty order process 
which affect suspension agreements are Commerce's preliminary 
determination and Commerce's and ITC's final determinations. 
After initiating an investigation, Commerce must make a prelimin- 
ary determination regarding dumping or subsidy practices within 

4 
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the required statutory deadlines and, under normal circumstances, 
a final determination within 75 days of the preliminary determin- 
ation. If the preliminary determination is affirmative, the ITC 
must make rts final determination before the (1) 120th day after 
the preliminary determination or (2) 45th day after Commerce‘s 
positive final determination, whichever is later. If Commerce's 
preliminary determination is negative and the final determination 
affrrmative, the ITC must make its final determination within 75 
days after Commerce's final determination. 

The timetable for suspension agreements must be put in the 
context of this duty order process. Instead of pursuing the duty 
order process to its end, Commerce may finalize an agreement with 
the respondent (i.e., the foreign exporter(s) or government) and 
suspend the investigation sometime between the scheduled dates 
for its preliminary and final determinations. At least 30 days 
before the final signing of an agreement, Commerce must notify 
and consult with the petitioner and notify other parties to the 
investigation and the ITC concerning its intention to suspend the 
investigation. At this time, Commerce must provide, among other 
things, a copy of the proposed agreement and an explanation of 
how it will be carried out and enforced, how it will be in the 
public interest, and how effective monltorlng of the agreement is 
practicable. Between the initialing of the proposed agreement 
and the signing of the final agreement (usually 30 days), 
Commerce considers comments from all interested parties but has 
discretion in incorporating suggested changes into the final 
agreement. The final suspension agreement becomes effective on 
the date it is published in the Federal Register. In antrdumping 
cases, the statute grants the respondent a maximum of 6 months 
from this date to cease exports, if that is the option chosen. 
No 6-month grace period is allowed for antidumping agreements 
that eliminate the dumping margin. In countervailing duty cases, 
the respondent has up to 6 months to eliminate or offset the 
subsidy or to cease exports. 

After the suspension agreement takes effect, the investiga- 
tion may be continued. Within 20 days after the effective date 
of the agreement, the petitioners, respondents, or other inter- 
ested parties may request a continuation of investigation. If 
either Commerce's or ITC's final determination (lf one is neces- 
sary) is negative, all investlgatlve proceedings and the suspen- 
sion agreement are terminated and no duty order is imposed; if 
both determinations are affirmative, the investigation remains 
suspended without a duty order (i.e., the final determination has 
no effect on the suspension agreement). Under a continuation 
there is no statutory deadline and the investigative process, in 
practice, has been lengthened beyond the originally scheduled 
dates. 

. 

, 
7 , 



APPENDIX I APPENDIX I _ 

At least once during each 12-month period, beginning on the 
anniversary of the effective date of the suspension agreement, 
Commerce must complete an administrative review to determine 
whether the respondent has complied with the terms of the agree- 
ment. The review is conducted using various information, includ- 
ing data obtained while monitoring the agreement. Although the 
statute does not specify how often to monitor, in most agreements 
Commerce has undertaken monitoring on a quarterly basis. If Com- 
merce, during its administrative review, determines that the 
agreement has been violated or no longer meets the statutory re- 
quirements, 
tion,6 

it must terminate the agreement, suspend liquida- 
and continue the investigation, or, if the investigation 

has already been completed, impose a duty order. 

Realities of suspension agreements 

Experience with negotiating and administering suspension 
agreements has raised certain concerns. Although suspension 
agreements may give Commerce the opportunity to reach settlements 
in cases involving general foreign relations considerations and 
may disrupt trade to a lesser extent than duty orders, the remedy 
is not as timely for the domestic industry as duty orders are. 
In addition, most suspension agreements did not save significant 
time and resources for interested parties or the government. 
Many cases involving suspension agreements required a greater 
expenditure of resources than cases involving duty orders. 

Suspension agreements give Commerce the flexibility to set- 
tle cases involving foreign relations considerations. A suspen- 
sion agreement may not be signed unless it is in the "public 
interest.W The statute does not define this term. The criteria 
used by Commerce to determine the public interest is the effect 
of a particular agreement on the economy as a whole, with spe- 
cific consideration given to U.S. consumer, industry, and govern- 
ment interests, which may include foreign relations concerns. 

Suspension agreements may also inhibit trade to a lesser 
extent than pursuing relief through the regular duty order pro- 
cess. The duty order process requires the importer to post an 
estimated duty (usually a cash deposit or bond) until the amount 
of the actual duty is finalized. Therefore, the importer is not 

6Under the suspension of liquidation procedure, the determination 
of duties payable on imported merchandise is postponed. To 
withdraw merchandise for consumption, the importer deposits cash 
or a bond in the amount of the estimated duty. 

6 
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only brought into the process but also faces uncertainty concern- 
ing the amount of the final duty. As a result, the importer may 
have difficulty setting prices to ensure that the price level 
recovers the amount of duty and may be unsure of profits on the 
transaction. In contrast, when a suspension agreement is signed, 
the exporter agrees to take action to neutralize the unfair prac- 
tice without involving the importer in the collection of anti- 
dumping and countervailing duties. 

The remedy accompanying a suspension agreement is less time- 
ly than that accompanying a duty order. A duty order takes ef- 
fect from the time of preliminary determination forward, while 
in most cases the remedy accompanying a suspension agreement oc- 
curs at a later date. Under normal circumstances, Commerce 
assesses estimated duties on the date of its preliminary deter- 
mination. As mentioned previously, if Commerce pursues the duty 
order process to completion, these duties are later finalized. 
If, instead, Commerce signs a suspension agreement after poten- 
tial duties have been assessed, all such sums are returned and no 
duties are collected. Furthermore, the remedy accompanying a 
suspension agreement does not become effective until on or after 
the date the agreement takes effect. (See app. III.) In an 
antidumping suspension agreement in which the respondent agrees 
to eliminate the dumping margin, the price adlustment must be 
made at the time the agreement becomes effective. In an anti- 
dumping suspension agreement in which the respondent agrees to 
cease exports of the product and in all countervalllng duty sus- 
pension agreements, the statute gives the respondent a maximum of 
6 months after the effective date of the agreement to eliminate 
the unfair practice. In practice, Commerce has shortened this 
period when possible. 

In addition, Commerce requires a long period of time to dls- 
cover violations of suspension agreements, and it can only assess 
duties with limited retroactivity when violations are found. 
Commerce confirms and takes action on violations late in the an- 
nual administrative review process. Even when it determines a 
violation at this time and publishes a notice of suspension of 
liquidation, duties can be imposed starting no earlier than 90 
days prior to the date of publication. In contrast, duty orders 
are imposed and collected in the United States and, as noted 
above, are in effect from the date of preliminary determination 
forward. 

Although Congress anticipated that suspension agreements 
would save the parties involved time and resources in the lnves- 
tigative process, our analysis showed that in most cases signifi- 
cant savings were not realized (as approximated by days saved in 
investigation). Of 27 suspension agreements, 24 were signed on 

7 
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or around the projected date of Commerce's final determina- 
tions.7 (See app. II, columns 6 and 7.) As a result, the 
agreements were not used to provide quicker relief. Moreover, 
in examining the overall effects of suspension agreements on both 
ITC and Commerce proceedings, we found that in most cases the 
parties involved saved few resources and that in half of the 
cases they expended an even greater amount of time. Significant 
time savings were realized only in those investigations which 
were not continued after the agreements were signed and which 
required ITC determinations, as shown below. 

Cases not requiring Cases requiring 
ITC determination ITC determination 

Cases with No. cases: 6a No. cases: 7 
continuation of avg. days saved: -83 avg. days saved: -92 
investigation 

Cases without No. cases: 6 No. cases: 7 
continuation avg. days saved: +0.7 avg. days saved: +50 
of investigation 

"Excludes suspension agreement on Unprocessed Float Glass from 
Mexico because, as of April 15, 1984, no final determination had 
yet been reached. Thus, the table covers 26 of the 27 suspen- 
sion agreements. 

In cases where suspension agreements were signed and the 
investigations continued, interested parties actually expended 
more time than would have been necessary in following the duty 
process to its end. Most continuations were requested by the do- 
mestic industry. Regardless of whether an ITC determination was 
required in the case, a continuation caused the conclusion of the 
investigation to be delayed until aEter the originally scheduled 
completion date (whether this was the date of the ITC final de- 
termination, or, In the absence of a requirement for such a de- 
termination, 45 days earlier on the date of Commerce's final 

7The administration has proposed amendments to provide that 
foreign governments or exporters deslrlng suspension of investl- 
yation must submit draft suspension agreements to the Department 
no later than 45 days prior to the statutory due dates for the 
final determinations. According to Commerce, this change would 
ensure that the Department had adequate time to analyze propos- 
als and prevent the all too Erequent occurrence of drafts not 
being submitted until one or 2 days before the start of the 
30-day comment period. 

a 
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determination). (See app. III.) Of the 26 cases involving sus- 
pension agreements, 13 had lnvestlgations that were continued 
(see app. II); 6 of these did not require ITC determinations 
while the other 7 did. In the 6 cases not requiring ITC deter- 
minations, investigations averaged 83 additional days; in the 7 
cases requiring ITC determinations 92 additional days was the 
average. 

In the 13 cases in which suspension agreements were signed 
and the investigations were not continued, interested parties 
saved significant time in some instances but not in others. If a 
case did not require an ITC determination and the suspension 
agreement was slgned on or around the date of Commerce's final 
determrnation--i.e., the scheduled completion date for the In- 
vestigation-- time saved was negligible. In the 6 cases whrch had 
no continuations and no ITC determinations, suspension agreements 
saved an average 0.7 days. On the other hand, if the case re- 
quired an ITC determination after Commerce's final determination, 
a suspension agreement on or near the date of Commerce's final 
determination saved at minimum the 45 days between the two deter- 
minatlons. The savings resulted primarily from obviating the 
need for a final TTC determination. Seven cases fell into this 
category, with an average saving of 50 days; of 26 cases involv- 
ing suspension agreements summarized In the table, only these 7 
represented significant time savings. 

Similarly, in most cases, the government did not realize 
significant savings from the use of suspension agreements and in 
some cases experienced an added administrative burden. At Com- 
merce, both the Office of Investigations and the Office of Com- 
pliance reported that suspension agreements are more work than 
normal investigations. Tn addltlon to the time and effort ex- 
pen'ded in negotiating a suspension agreement, the Office of 
Investigations must prepare two sets of documents after initial- 
ing a proposed agreement--one set for finalizing the suspension 
a.Jreement and another set for maklng a final determination in the 
event the final agreement is not signed Ear any reason. A 
further duplication of effort results IE an investigation is con- 
trnued after a final agreement is signed. The Office of Investi- 
gations saves time only when a suspension agreement occurs early 
1 l-l the process and the investigation i s not continued. This 
occurred In only one of the 27 cases involving suspension aqree- 
merits. Also, the Office of Compliance conducts periodic noni- 
toring of suspension agreements in addition to its regular 
admlnlstrative reviews of these agreements. Finally, such agree- 
ments cause admrnistratlve difficulties at the ITC and result in 
little resource savings. In particular, when an investigation is 
contrnued aEtsr a suspension aqreement LS In place, ITC may have 
to reschedule actlvltles and personnel, thus interfering with 
continuity of other investlgatlons. Even when the investigation 

9 



APPENDIX I APPENDIX I w 

is not continued, most of the data gathering has been done at the 
time of the suspension agreement. ITC saves significant re- 
sources only when the suspension agreement 1s prompt and no con- 
tinuation is requested. 

Commerce's orientation toward 
suspension agreements has changed 

As a result of experience, Commerce 1s now taking a more 
cautious approach in signing suspension agreements. Since taking 
office in June 1983, the new Deputy Assistant Secretary for 
Import Administration has signed only two agreements--counter- 
vailing duty cases lnvolvlng refrigeration compressors from 
Singapore and unprocessed float glass from Mexico. The use of 
antldumping suspension agreements has been limited because they 
are dlfflcult to administer. To illustrate such difficulties, 
Commerce officials stated that the use of complex formulas for 
determining home market prices in antidumping cases and the vari- 
ability of these prices make It difficult for respondents to 
promise and Commerce to monitor compliance. For example, Com- 
merce rejected a proposed Brazilian antldumplng agreement on the 
grounds that frequent changes in the home market price, caused by 
high Brazlllan Inflation, would have created burdensome monitor- 
ing requirements. Because of difficulties in administration, the 
use of countervalllng duty suspension agreements containing off- 
set taxes is also being reduced; Commerce has recently denied re- 
quests for such agreements by Mexico and Brazil. 

DIFFICULTIES WITH SUSPENSION AGREEMENT PROCESS 

Dlfficultles have been encountered in the monitoring, admin- 
istratlve review, and enforcement processes. Commerce has no 
criteria in its regulations for determlnlng whether effective 
monitoring of prospective suspension agreements 1s practicable. 
Commerce, in the admlnlstrative reviews reaching determinations 
related to compliance with agreements, has found four to be in 
compliance while identifying problems with five others. In two 
of the latter cases, Commerce allowed the respondents the oppor- 
tunity to renegotiate the agreements; however, these agreements 
were eventually terminated. 

Monitoring 

The statute requires that Commerce not accept a suspension 
agreement unless effective monitoring of the agreement is prac- 
ticable. The statute does not, however, list any criteria for 
effective monitoring or relate it to the administrative review 
process. Commerce regulations mirror the statute in not stating 
such criterra. The statute also requires that not less than 30 

10 
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days before a final suspension agreement is signed, Commerce must 
give the petitioner a copy of the proposed agreement together 
with certain informatlon, including an explanation of how effec- 
tive monitoring 1s practicable. Commerce regulations state that 
the agreement shall contain the procedures to be followed in mon- 
storing compliance and a statement of compatibility with the 
requirement that efEectlve monitoring of the agreement be prac- 
ticable. 

In practice, Commerce's monltorlng 1s usually based on an 
examination of quarterly information submitted by the foreign 
exporters or governments. The monitoring provisions of each 
agreement specify the kinds of information to be submitted. In 
antidumping agreements, this often consists of information on 
prices and quantities of merchandise exported to the United 
States. In countervalllng duty cases, the respondent is often 
required to provide, among other things, quarterly certlflcations 
of its compliance wrth the agreements. However, Commerce deter- 
mines compliance with the agreement late during the administra- 
tive review process, using both the monitoring data and other 
data collected during the period of the review. 

Suspension agreements must be effectively monitored lf 
their effect is to be similar to duty orders. The agreements 
11st, in varying detail, specific informatlon to be furnished for 
monitoring purposes and usually provide for Commerce to request 
additional lnformatlon it deems necessary. Bowever, the agree- 
ments and accompanying statements do not clearly explain how the 
information to be furnished will permit effective monltorlng or 
how Commerce plans to monitor compliance. U.S. industry has an 
interest in knowing how agreements will be monitored. Commerce 
might satisfy industry interest by explaining In the Federal 
Register notice required for every suspension agreement how the 
provisions of each agreement ensure that effective monitoring is 
practicable. 

Another difficulty is the relationship between the monitor- 
ing process and the annual adminlstratlve review process. The 
statute does not define this relatlonshlp. In the case of sus- 
pension agreements based on offset taxes, Commerce's Office of 
Complrance is reluctant to release to foreign requesters the 
value of subsidies determined on the basis of quarterly monitor- 
ing data. For example, Brazil requested that Commerce determine 
a quarterly subsidy value in order to set Its export tax at a 
level that would offset the subsidy. In such instances, the 
Office of Compliance believes that quarterly monltorlng data is 
inadequate to finalize the value of the subsidy. This value may 
be revised when determining the results of the administrative re- 
view based on data from the entire period of review. Commerce, 

. 
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therefore, is reluctant to release these preliminary values 
because of possible court challenges by the respondent if changes 
in the values are required when the admlnlstratlve review is com- 
pleted. 

Administrative review 

At least once during each 12-month period, beginning on the 
anniversary of the date that the suspension agreement becomes 
effective, Commerce must complete an admlnistratlve review of the 
agreement. In doing this, Commerce uses questionnaire responses 
and quarterly monitoring data to determine if the respondent has 
complied with the terms of the agreement. 

Questionnaires rn countervalllng duty cases ask for foreign 
government information on all known subsidy programs, additional 
programs of possible subsldizatlon not definitively addressed 
during the investigation, and any newly alleged subsidy or the 
existence of any additional subsidy program known to Commerce. 
After Commerce analyzes all information gathered and publishes 
the preliminary results of Its review In the Federal Register, a 
comment period starts followed by a notlee of final results. 

Commerce reports that it has experienced great difficulty in 
getting timely responses to the questionnaires and that foreign 
countries exhibit varying degrees of willingness to cooperate. 
Data collected from respondents in questionnaires and during the 
monitoring process and used in an administratlve review to deter- 
mine compli.ance may or may not be verlfled In-country. In the 
past I Commerce did not verify data on all suspension agreements 
because of resource constraints. Commerce used industry com- 
plaints as a criterion to guide the allocation of verification 
resources.8 Commerce verified data in 4 of the 11 admlnlstra- 
tive reviews we examined. However, the data on two of the unver- 
ified cases--Argentine and Uruguayan leather wearing apparel-- 
were not verified because Commerce was moving toward termination 
of the agreements and lmposltion of duty orders. 

Accordrng to a Commerce official, a recent Court of Inter- 
national Trade decision (Al-Tech Specialty Steel Corporation vs. 
U.S.) would require Commerce to verify data in all administrative 
reviews. The official said that this would create an onerous 
admlnlstratlve burden. 

SCommerce has developed guidelines in decldrng whether to verify 
information during a particular review of a case. These Include 
whether (1) there has ever been verification in the case, (2) 
verification was recent, and (3) there 1s any pending or antici- 
pated court challenge. 
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The information requirements for antidumping verifications, 
according to the same Commerce official, are virtually standard- 
ized, whereas the information requirements for countervailing 
duty verification are not. It is more difficult to establish 
uniform requirements in subsidy cases because subsidy programs 
vary widely. However, Commerce officials stated that the uni- 
formity of verification requirements has little to do with the 
ease of completing the verification. Compliance with antidumping 
agreements is harder to verify than compliance with countervail- 
ing duty agreements because of the extensive analysis of individ- 
ual company data. 

Rased on their interpretation of the requirements of the Sub- 
sidies Code requirements, countries take different positions 
regarding the information they must submit. As a result of these 
varying interpretations, a Commerce official stated that Com- 
merce's ability to verify data in foreign countries is hampered. 
Commerce has had difficulty in obtaining the cooperation of coun- 
tries involved in some verifications. 

Results of administrative review 

We examined Commerce's administrative reviews on suspension 
agreements with a statutory deadline for completion on or before 
April 15, 1984, whether completed or pending. We also examined 
reviews with later deadlines if completed by this date. 

We reviewed 11 administrative reviews, covering 10 suspen- 
sion agreements (one agreement was reviewed twice). In its 
reviews, Commerce determined four agreements to be in compliance, 
identified compliance problems with five others, and reached no 
conclusion on one. Of the five agreements with compliance prob- 
lems, Commerce terminated two and issued notices of its intent to 
terminate two others; the final results of the fifth are pending. 

The 10 suspension agreements and the results of Commerce's 
administrative reviews are summarized below. 

Small motors from Japan 

An antidumping case involving small motors from Japan was 
the first investigation to be suspended under the new provisions 
enacted through the Trade Agreements Act of 1979. The suspension 
agreement stipulated that the Japanese exporter cease exports to 
the United States of all small motors except oil well pump and 
explosion-proof motors. The exporter agreed to eliminate the 
dumping margins on these two categories of motors. The exporter 
also agreed to supply Commerce with monthly data on the export of 
such products to the United States. 
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Commerce determined in preliminary results of the admlnls- 
tratlve review that the exporter had complied with the cessation 
portion of the agreement and had effectively eliminated the mar- 
gins on explosion-proof motors. Commerce, however, found a dump- 
ing margin on oil well pump motors and notlfled the exporter of a 
possible breach. 

Despite the passing of the statutory deadline, as of April 
15, 1984, Commerce had not Elnalrzed the results of the admnlnls- 
trative review. According to Commerce officials, this has not 
been done for several reasons. 

--Internal inconsistencies in the small motors sus- 
pension agreement created dlfflcultles in calculat- 
ing margins. 

--Interest in the agreement has waned, Presently, 
few small motors are imported from Japan because 
the exporter built small motor production faclli- 
ties in the United States. 

--There 1s a systemic problem hindering Commerce's 
finalization of the results. 

A systemic problem may arise If Commerce determines during 
1ts annual admlnistratlve review that a vlolatlon has occurred or 
the agreement no longer meets statutory requirements. The stat- 
ute requires that the particular agreement be terminated and the 
orlglnal Lnvestlgation, If not previously completed, he resumed. 
The lnvestlgatlon ln the small motors case was not contlnuerl. In 
practice, however, Commerce would have dlfflculty resuming the 
lnvestigatlon because the data necessary to complete the lnvestl- 
gat ion were outdated dt the time of the admlnlstratlve review. 
Commerce 1s unsure how to proceed In the small motors case using 
such data, but has proposed a legislative change to resolve the 
problem. 

Truck trailer axles and brake 
assemblies from Hungary 

Commerce has not completed an administrative review of this 
case despite the passage of the statutory dearlllne (Jan. 4, 
1984) for such a review. 

Carbon steel plate from Romania -- 

Under this antldumplng suspcnslon agreement, the Rornan1an 
exporter agreed to ellrnlnato the margin on carbon steel plat@ 
cxp(>rti; to the United Statc?s. Because Romania has a state-con- 
trolled economy, Commerce dgreed to prQTIldr2 the semiannual in- 
formation rc:qulred by Ronanla to acjlust Its price. The ClxXporter 
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also agreed to submit a quarterly report itemizing its sales to 
the United States and the prices of such sales. 

In its administrative review, Commerce determined the ex- 
porter to he in compliance with the agreement. Commerce found 
that no shipments of carbon steel plate to the United States 
occurred during the period covered by the review and that all 
other terms of the agreement had been met. 

Leather wearing apparel from Argentina 

The suspension agreement states that the government of 
Argentina will not provide preferential pre-export financing on 
exports of leather wearinq apparel to the United States and that 
the product will not receive any "reembolso" export payments that 
constitute subsidies. The reembolso program offers rebates upon 
export I:,F indirect and direct taxes on merchandise. 

In the preliminary results of the administrative review, 
Commerce discovered possible breaches of the agreement. Commerce 
found an over-rebate of indirect taxes under the reembolso pro- 
(lrarn and loans made with preferential interest rates. According 
to Commerce, the breaches did not constitute intentional vlola- 
tlons. As a result, Commerce negotiated and signed a proposed 
arne nded ag reeme nt in which the Argentine government agreed to 
nsltify the United States of changes in either the reembolso or 
lndlrazct tax rates and to provide documentation that the Central 
Rank had ended preferential loans. Also, Commerce required the 
Argentine government to submit a written notification of its com- 
pLLance with the agreement on a quarterly basis. 

Interested parties requested a public hearing and submitted 
f2ornme n t 5 on the preliminary results of the administrative review 
c\n(l proposed amendment. The government of Argentina eventually 
withdrc?w from the agreement. Commerce then terminated the agree- 
ment and imposed a countervailing duty. 

Leather wearing apparel from Uruguay 

The government of Ilruguay signed a suspension agreement to 
($1 iminat(2 subsidies conferred by three programs. l3y imposing an 
e xpor t tax on Leather wearing apparel exported to the United 
I; t cl t f? '2 , Wruguay attempted to neutralize subsidies provided by 
rftbntrJ5 Of direct and indirect taxes (the "Reintegro" program), 
fi n L ncomt. t a x forgiveness prograin, and the non-collection of 
sc,c~al ';r+curity taxes from the leather wearing apparel industry. 

According to Commerce ’ 5 review 0 f the agreement, Uruguay 
c-Olll 4 only 6: 1 i n i n a te approximately 95 percent of the subsidy 
VI3 1 lie !a:ca lJ5e 0 f difficuLtie5, including the bankruptcies of 
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some firms, in collecting the export tax that would have neutral- 
ized the subsidies completely. 

Uruguay requested and was allowed to renegotiate the agree- 
ment but still found it impossible to fulfill the statutory re- 
quirement of eliminating the subsidy completely. Commerce deter- 
mined that the existing agreement no longer met the statutory 
requirements, terminated the arrangements, and issued a counter- 
vailing duty order. 

Leather wearing apparel from Columbia 

under the suspension agreement, a Columbian exporter of 
wearing apparel renounced all subsidies under the Columbian Tax 
Reimbursement Program on products exported to the United States 
and agreed not to accept any substitute benefits. Under the pro- 
gram, exporters receive compensation equal to a percentage of the 
domestic value-added content of each export shipment. 

Commerce completed two administrative reviews of the agree- 
ment, finding in both cases that the exporter was in compliance. 

Sodium gluconate from the European Community 

The suspension agreement provides for the renunciation of 
production refunds and export restitution payments on maize used 
in the production of sodium gluconate for export to the United 
States. The subsidy programs were provided to a West German ex- 
porter under the European Community's Common Agricultural Policy. 

Commerce's administrative review determined that the ex- 
porter had complied with the agreement but no longer accounted 
for the statutorily required 85 percent of the Community's ex- 
ports of sodium gluconate to the United States. The addition of 
a Dutch exporter in a supplement to the agreement again brought 
the agreement into conEormance with the 85 percent minimum-cov- 
erage requirement. 

Carbon steel plate from Brazil 

The government of Brazil signed a suspension agreement to 
ofEset with an export tax the subsidies conferred on carbon steel 
plate. The tax is designed to neutralize benefits to the Brazil- 
ian industry obtained from rebates of capital investment, an 
export credit premium, preferential working capital financing for 
exports, an income tax exemption for export earnings, and a par- 
tial exemption from certain duties and Csxes for imported 
machinery or any other countervailable benefit. 
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l 
During its administrative review, Commerce found evidence 

that the government of Brazil did not comply with the terms of 
the agreement. Commerce found that the collection of export 
taxes was delayed without inflation adjustments, interest, or 
penalties, and preliminarily determined that this violated the 
agreement. Also, Commerce noted that on certain occasions the 
Brazilian government was late in submitting the required quar- 
terly letters certifying its compliance with the agreement. 

On March 28, 1984, Commerce issued a notice of intention to 
terminate the suspension agreement and will make a final decision 
on termination after comments are submitted and a hearing is 
held. 

Carbon steel wire rod from Brazil 

The government of Brazil signed a suspension agreement to 
offset with an export tax the benefits given by numerous subsidy 
programs on carbon steel wire rod. 

During its administrative review, Commerce found evidence 
that Brazil did not comply with the terms of the agreement. Com- 
merce preliminarily determined that the late payment of export 
taxes by exporters without inflation adjustments, imposing inter- 
est, or other penalties, violated the agreement. In some in- 
stances, the Brazilian qovernment was late in submitting the 
required quarterly letters certifying its compliance with the 
agreement. 

On March 28, 1984, Commerce issued a notice of intention to 
terminate the agreement, and it will make a final decision on 
termination after comments are taken and a hearing is held. 

Steel wire rope from South Africa 

The agreement stipulates that on exports to the United 
States, South Africa will renounce preferential railroad freight 
rates and benefits from the South African Export Incentive Pro- 
grams and Iron/Steel Export Promotion Schemes. The agreement 
also requires the exporter to report quarterly on the volume of 
steel wire rope it exports to the United States. . 

In its administrative review, Commerce found compliance with 
the agreement. Commerce determined that the exporter renounced 
all benefits and met all reporting requirements. 

Enforcement 

The major issue in enforcement concerns Commerce's renegoti- 
ation of the agreements. Sections 704(i) and 734(i) of the 
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Tariff Act of 1930, as amended by the Trade*Agreements Act of 
1979, essentially state that should Commerce determine that an 
agreement is violated or no longer meets the statutory require- 
ments, it shall terminate the agreement and resume the investiga- 
tion or impose a duty order. Commerce's implementing regulations 
provide for a notice of possible breach of suspension agree- 
ments. This procedure permits consideration of alternative or 
amended agreements before a determination is made that an agree- 
ment has been "unintentionally" violated or no longer meets the 
statutory requirements. Notice is provided to each party if 
there is reason to believe that an agreement no longer meets the 
statutory requirements or is being breached and the breach in- 
volves an unintentional violation. The reports of the House and 
Senate Committees which considered the 1979 Act did not mention 
possible breaches of suspension agreements or their renegotia- 
tion.9 

In the Argentine and Uruguayan leather wearing apparel 
cases, Commerce gave the respondents an opportunity to renegoti- 
ate the suspension aqreements. When problems were found in the 
rlruguayan case, a new agreement to completely offset the net sub- 
sidy could not be reached. In the Argentine case, the Argentine 
government withdrew from the suspension agreement. Thus, in both 
cases, the suspension agreements were terminated.10 

Renegotiation may provide some benefits and also raise some 
concerns. According to Commerce officials, the intended purpose 
of renegotiation is to accommodate contingencies which cannot be 
anticipated at the time of drafting and when it is more benefi- 
cial to all concerned to revise the agreement based on chanqed 
circumstances rather than to declare a violation. For example, 
the agreement may have technical discrepancies which might affect 
the country's ability to comply. 

gThe administration has proposed amendments to specifically 
authorize renegotiation of suspension agreements when the breach 
is technical (e.g., a new exporter must be added to restore 
coverage of at least 8S% of exports) or is minor and uninten- 
tional. 

10In the Argentine case, the Amalgamated Clothing and Textile 
Workers Union questioned Commerce's authority to renegotiate 
the agreement. Commerce responded that because of Argentina's 
withdrawal from and the eventual termination of the agreement, 
the question of Commerce's authority to renegotiate was moot. 
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On the other hand, in certain Instances renegotiation may 
become a convenient substitute for determining a violation. Com- 
merce may be particularly reluctant to determine a violation when 
the original investigation was never completed, since in such 
instances Commerce must resume the investigatron. Since a viola- 
tion and resumed investigation might occur years after the sus- 
pension agreement, much of the data used in the original investi- 
gation would likely be outdated at the time of resumption. 
Commerce has two options. It can use this data to complete the 
investigation or it can develop new data. There is uncertainty 
concerning the proper way to proceed in such cases. To resolve 
this problem, the administration has proposed amendments to 
clarify that when a suspension agreement is violated and an in- 
vestigation resumed, the investigation will be based on current 
data. Clarification is important because investigations were not 
continued and thus not completed in 13 of 27 cases involving sus- 
pension agreements. 

INDUSTRY VIEWS ON SUSPENSION AGREEMENTS 

Domestic industry has objected to many of the suspension 
agreements accepted by Commerce. Industry concerns center on 
respondents' compliance with the agreements, Commerce's ability 
to monitor such compliance, and Commerce's consideration of 
industry's input into the suspension agreement process. 

Theoretically, duty orders and suspension agreements should 
attain similar results (i.e., the neutralization of the unfair 
practice), but representatives from industry prefer duty orders 
because they believe compliance with suspension agreements is 
uncertain. In particular, industry criticism has focused on 
countervailing duty suspension agreements that offset subsidies 
with export taxes imposed by foreign governments. Nine of 26 
suspension agreements, most of which were signed with the govern- 
ment of Brazil, incorporated such taxes (see app. II, columns 2 
and 4). Industry has complained that foreign governments have 
not collected the full amount of export taxes or have methods of 
returning it to the companies, thus leaving subsidies intact. 
According to industry representatives, the latter form of noncom- 
pliance LS especially prevalent in government-owned foreign com- 
panies. 

A Commerce official, however, did not perceive offset tax 
agreements as causing special compliance problems. In his opin- 
ion, a country can circumvent by creating new subsidies to 
replace the ones it eliminated just as easily as it can circum- 
vent the collection of the offset tax. Ye also stated that 
offsets give the foreign government flexibility in neutralizing a 
subsidy on merchandise exported to the United States. Instead of 
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eliminating the entire subsidy program, the foreign government 
can retain the subsidy on merchandise shipped to other countries 
while offsetting the subsidy on merchandise shipped to the IJnited 
States. In a recent administrative review, however, Commerce 
determined that an exporter is only asked to give up benefits on 
shipments to the United States. Commerce disagreed with the 
argument that the benefits on exports to third countries would 
also extend to exports to the United States. 

Another industry criticism involved Commerce's consultation 
procedures. In the past Commerce consulted with domestic indus- 
try concerning a possible suspension agreement only at the begin- 
ning of the 30-day comment period after the proposed agreement 
was initialed (see app. III). One industry representative stated 
that consultations should occur much earlier because once a docu- 
ment LS drawn up and published in the Federal Register, it is 
dlfflcult to alter. In the last two suspension agreements, Com- 
merce d~cl take industry comments earlier in the process. While 
Commerce has not changed its policy regardlng the time of indus- 
try consultation, early consultations may meet the aforementioned 
industry concerns. 

The administration has proposed amendments that would for- 
malize suspension agreement procedures to provide more formal 
rights for interested domestic parties to comment on proposed 
suspension agreements. 
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Polypropy- i%11f11 

1-e Fibers 
Orange Brat11 cov’t. of wrset 03-02-83 02-24-83 02-26-83 C 

hlce Bra211 ribsldy 
(export tar) 

Tool Brarll Gw’t. of Offset 03-21-93 03- 14-83 03-12-83 C 

Steel Brat11 slbsldy 
(export tax) 

Galvan- S. Mrlca Haggle, Ltd. Ella. sMmldy 04-29-83 04-22-83 04-25-83 w-13-64 Preltmtnrry revbIts 
rc (red Steel of admin. nvler 
u-l 

WI re showed capilance. 

Strand 
Steel 5. Africa ldmakers of Ella;. subsidy 06-01-83 05-20-63 05-18-83 C 

Pipe k S. Mrlca. Ltd. 
lllbo L Brollo 

Prod1 #c t s (Africa) Ltd. 
Fiefrlger- Singapore cov’t or wrset 11-07-83 10-31-83 1 l-02-83 

atlon Singapore 1 me orbsldy 
Cmpressors tw3 coq*nles with export 

tax k 
e 1 lalnate 
another 

Unprocessed HerIm Vitro Flotado, Elln. subsidy 02-28-84 02-22-04 C 

Float Class 5-A. 

Vldrlo Plan0 

de kxlco. S.A. 
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AN EQUALOPPORTUNITY EMPLOYER 

IINITEI) STATkS 

(ILNLHAL, A(‘(‘OllNTIN(; OF’FI(‘E 

WASHINGTON, I) ( LO’,lt4 

c,ttlC IA1 Hll4lNLSk 

t’t NAI I \ tOH PHIVATt [‘St J iIN1 

t’O?tA(rt ANI) ttt.5 I’AIIJ 

II \ 1st Nt HAI A( (0l:Nl IN(, OttIC t. 

THIRD CLASS 




